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Abstract: In the space of international relations, on the one hand, there is a need for stability in line
with the “rule of law” and on the other hand, there is a need for flexibility in line with the changing
needs of time (which is due to the political nature or, in other words, interest-oriented relations). One
of the concepts that were born in the space of international relations in response to the “need for
flexibility” is the concept of “soft law”. On the other hand, national courts use treaties and other
international legal norms as an important tool for guidance and assistance in interpreting domestic
regulations. To put it simply, the reason for the revision of the said courts to the provisions of
international law is not the binding nature of the said provisions, but their usefulness. National courts
are sometimes faced with pre-produced soft law and sometimes appear as “producers of soft rights”
(by creating procedures against the existing rules). As a result, it seems that basically the production
of soft law in the light of the practice of national courts, not only does not create a challenge for
international law, but it is considered a suitable mechanism to strengthen the needs assessment and
development of international law.
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2_ Vietnam Association for Victims of Agent Orange/Dioxin v. Dow Chemical Co.



o

;’ oY Ay U)h/&t (J)fu” (ul/lo.bf‘lf/&;’ (&7.#" /&
SV ’ *

LS Gide 0 peym il cas (668 s (BLS paews g la yiSlale l i YL joliio ek 4 g 03y o il Bble
&LA‘ 59.») J)lﬁ PR d.\ol.m » )M P09 uL..oy LY L;:me»i aS A p&l.’ £ 9o L)”l )l ool .))5 odlawl k;lib 9
Siz gloj 2 &8 IS0l sloeS b ade 1) lodigyy j950 pgos Ll 51 (Suiles 4 sl ye lojls S g aling

Jole (22 > (851,58 dawlgs okigy algs &5 Shlud oy g Sl (e 4 (S andB cpl ) ol awles
YLl cdgs (sh)l)F Bobo) S0l lgieas 45 392 gl> <85 g980 ol (ol GBWIsS 5l (S g psans ylo g (200
pliyg Siz 53 (10l (slog s 5 352 00> 1,8 1S4 pol grlue (long s JLST 3 1y y3250 poans g (25,6 Jole S ol oacie
Ol Glolss * S p e (soled ol sl 4 WSy el Glsieds o9y slaglalss bdgs 038" oalitl lal ;|
Ohlud 4 (Showy e odoxio SYLI « iy colEal» gl jeie el o b 1) Jb slacsas” &)l 5 oljlus
con Mol ol gae oasio VLI &S Ml sdalee 5 1 s 3)lge o S ade pirans OIS 1 ab

ol 0y 48,3 Jas > Lad

B Lol gls <835 4 s i (ssled o3l sl &) (5303 )b 45 100)S JVuial iz (5923 okl (S
sl w85 5 Sl Gy 3390 o5 |y Mollor g 155 Sugd wotiggs (38 )3 pg25e 8 5 |y s glotl
D905 3y 1y b ylalgs (gaed ¢ yizy o83l JYuiwl oyl dois ) ] gloiwl b6 e b ylalgs clalesl aseis)d 5005 o
dlie ol g bolalgs Vol Lol jeme jai 06 dls yo )3 253905 Hlai byios Sy Lol o lalgs (cum p5
) 99y Jeeot Cusgion? § € cow slapda | oolaiv] Cusgian? o due (Bye Mollipn Fai> (9o okiled a5 Dy

(Martin, 2009: 25-26) cul 03,5 a8 |y € g 5 e

slaaedel g (1 b odg byl guse oasio VLI &S Slinlee 5| pel) cliales (9050 Aelgd 390 850 3l (clys by lalgs
NAY Gone daY p)les omdlelS Cavgn ARV Cgno 4aY Ol jae dlosjl wioly )8 sliuwl 350 1) Jlglyd Mol -y
P goww )‘ oolawl Cusghon 099..0.5).) BT 993 J.La (PHE ZoSmo MM.C‘ cy) P)LQ% uwl}hf NAYH O 9.») )‘5 LJS’?)J
3939 pisie e 3 1y ysr3e Sl dg3g 395 (T, ¥R 9 ¥ GLSILL 15 S ypuan claidhaio olEals . 5 Kin 3 LS
552 sl olinn i Sl plitg iz 51 g dm o Jlo Sl J ,8) oy plig iz o 55 Mllir By

T(BAD Cguine €5 yapd pml 75 5350 Jae2S Cusgias? § € souw gz jl oliiw] Cussias? Aclsd 3 )S5luols
s> Sipl péyle spje slaadel b Jugie Cunj b 5l cblis uilil slaaedel 4 (5o owlss (Jlia 5
03,8 pMlel «olizz] B> 1y (26,6 ale 53 S 923 o8 lows jee 3929 Ll iz el 5 (Slanogs iumle
5y 4 dogily (_;I) 5 55 5aos ol colesyd Wil e el el Ceodo 4 o |y ol Jlas! @b e g ol

5 o0l can Mo ) ol oS Jboys il o €aaby Jloisl clbs e ) b | cblis uilil claawode]

3. Vietnam Association for Victims of Agent Orange/Dioxin v. Dow Chemical Co. Judgment. 05-1953-cv. August Term, 2006. P.6-9.

4. National Academies of Sciences, Engineering, and Medicine, Health and Medicine Division, Board on Population Health and Public Health

Practice, Committee to Review the Health Effects in Vietnam Veterans of Exposure to Herbicides (Eleventh Biennial Update), Veterans and
Agent Orange: Update 11 (2018), The National Academies Press, 2018, pp.213-558.

5. Alien Tort Claims Act (ATCA) 1789.

6. Agent Orange Product Liability Litigation, Re, Vietnam Association for Victims of Agent Orange/Dioxin and ors v. Dow Chemical

Company and ors, First Instance, 373 F.Supp.2d 7 (E.D.N.Y. 2005), ILDC 123 (US 2005), 10 March 2005, District Court for the Eastern
District of New York [E.D.N.Y ], paras. 305, 309.
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Docket No. 05-1953-cv, argued 18 June 2007, decided 22 February 2008.
available at http://caselaw.Ip.findlaw.com/data2/circs/2nd/051760p.pdf.

8. Sarei v. Rio Tinto, Plc, 02-56256 (9th Cir. 2007), United States Court of Appeals for The Ninth Circuit.
9. Rio Tinto

19_ village of Panguna on Bougainville

11_ sarei v. Rio Tinto, Plc, 02-56256 (9th Cir. 2007), p.17.
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R. (on the application of Abbasi (Feroz Ali) and Abbasi) v Secretary of State for Foreign and Commonwealth Affairs and Secretary of State

for the Home Department, Original application for judicial review, [2002] EWCA Civ 1598, ILDC 246 (UK 2002), 6th November 2002,
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18_ Nevsun Resources Ltd. v. Araya, 2020 SCC 5, para.83.

19 Belhaj and another (Respondents) v Straw and others (Appellants)

20_ Rahmatullah (No 1) (Respondent) v Ministry of Defence and another (Appellants)
2L Judgment Belhaj and another (Respondents) v Straw and others (Appellants); Rahmatullah (No 1) (Respondent) v Ministry of Defence
and another (Appellants), 17 January 2017, para.35, 121-122, 225-238.
22_ Report of the Special Representative of the Secretary-General (SRSG) on the issue of human rights and transnational corporations and
other business enterprises, U.N. Doc. A/lHRC/4/035, February 9, 2007.

23_ Nevsun Resources Ltd. v. Araya, 2020 SCC 5, para.190.
24, Report of the Special Representative of the Secretary-General, Ibid, para.34.

25, Argentine Necessity Case, K and ors v. Argentina (represented by President Ne'stor Kirchner), Decision of the Federal Constitutional

Court, Order of the Second Senate, 2 BvM 1-5/03, 1, 2/06, vol. 118, 124, 60 NJW (2007), 2610, 138 ILR 1 (2010), ILDC 952 (DE 2007), 8
May 2007, Constitutional Court [BVerfG], paras. 51-66.



o

jj’ V¥ Ay o oz zuf/fé-'ﬂr'&;’ (W.AW 16
e} . L

7 olall cslaelSols o594 ¢ A1 (sladles bawgs pds 3o (g oS3 Slagouas (8,5 lai )3 il —F

orona D151 4 Lol Bois wai p pis 3oi> byl oS> dygy w5l b Lol o Lol sl (g5lB olSaly anad oyl y
OordleiS b gilae b Ll Bgis las iy jie ploid a8 sl gy s 4S5 opl 4 595 <,y o lall oS3l sl
G5 3 gedlyS ol olSlod sl o3l JLas 51 g Glind Jlazsl (s 4555 516 Kigd pouisl 4 g ()
S Culey s Jlasl ) milesS ol (513 oty > L baolSals 5 sl bl 956 olSls wile el 51
OoaslgiS 4omyd igd pouds (y9uudlelS (l Fp )3 el do Bl 55 39> joulia )3 g)ydie cpdlity o> (> by
9 ol Boi> Chigre (e lp )3l S plgisr pla o> (b)) OB (aLAS 49y 9 pia Boi> (L)l
Pl Slsime s )0 ply o> gl oS0l gy g sl Jady Al 0,5 o 8 edliel 390 plall sl il
o8> obgyl oBols dgy g pelds 31l oEaly Yo 5l a8 cuily By Wb € jyo g9t (g ol g g (owlul
ol o> g (bl (938 1 &) ygje ()15 S )5 ks Boi g owll 9B L plecd g 9 e B 3
.(German Yearbook of International Law, 2009: 725) 43 .o J>

Byl & (590> B (d)b & S iy Boi> (2bg)l o5 Slaveual puly B> (2bg)) gesleiS FY 03le 5illas
Sobo iy G 2oyl o500 53 Glall g &S 590y s lall oSl el oty polplill Bl 55 gl
o) oolpll 515l sguaie M aiun ygr50 o8Bl (ol)] (lynl 4 CalSe LB g ol ¢ i Slolie pled 3 B (gged
3 ol (B lyyie pnds j ewd lgicd 1) o Goi>  obgyl ool Slesenad LU olab 5 o)) Slolie 45
1y Coomeslsss” 31 alss B a8 sl bl (196 o531 dielsg ol eaiiS” ISl )5 ol bl 1 g0 laliie (510555 s
il el g5o0 Bl Glall &5 (93)]0 5 ks o> byl o5 ST g 5 0 S I pSre pSST il 3200 )
s 3l S Glgisdr W50 ccnalty Gl g bl (B b (30 pas Sygopd rizmad 5 (9 gl plil oo
sl jl anad cpl )3 o8l s lo &S 4o ] 4 an gl whsllze (FOIZ, 2011: 247-248) 5,5 1,5 oSloxo odlitul 3,90
oslizal Lol (s 5l S Slyies (395 sl lall oSons sl 45 5y 3o log oS5l gy i) o i

25

iz S0y (FU)B U el -V

ez JBdl Job 3 &5 39 SUj s Sl celyé adllas 4 bgpe (dlged cpain b b3l > iz (5o SL)5 (L) 4
Voosle slivay csgled ol plos dgs 0ad (quin (S3p 4 jome pod Slor S (> (il Lawgd Geld 9 0)S
(Weill, 2014: 167-168) wuss 3, aaY ples (yomuslssS

sl g o515 anY ygunlgiS ¥ odlo g5 i A4S AT )8 g gte 5B (gwyp yO 148 3,8 pMel auad oyl 1> 0855 oSl
5> e Oygody mejpw o 50 pube i Lol o Bye 0aell S cwls 3 a8 w8 el |y e opl 48 ol
955 oaly xlgy> Muiisl andly 1y 5 Jadl slivg s bwgs dnY @lyyde (ad 5l Sb s olps gl el slolis
ol 45 Juogio (48Y (g0uilyiS ¥ 03lo sty 48 31 9) p 5 s> sl 4 By Jlolli s sl Sl ol (4
bug Sl plwl p i plabiog) ple J8 (ESLL (goled anal 1 VooV Jlo )3 b Jlo i85 o501 3,805,
Obgr 5 Sl laglinl )3 & alaple JB L L) > (li <o ade 1505 dasie (goled (rizren 5 (il gy
Y omdleS g b bliyl o opli <oy ade 1,555 5 WSSl (slsed 50 9 39 031> &, VAFY JIHAFY gl Jlo (yole

26_ Federal German Constitutional Court, Press Office, Press Release No 92/2004 of 19. October 2004—On the consideration of the decisions
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2. Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (A/RES/43/173, 1988).

33_ General Comments of the Human Rights Committee.
34_ Tokyo High Court, Judgment 22 May 1995.

35_ Wouter Basson Case.

36. South West Africa People’s Organization (SWAPO).

37_ Constitutional Court of South-Africa, S. v. Basson, 10 March 2004, 2004 (6) BCLR 620 (CC).

38_ Butterworth Constitutional Law Reports 1192 (CC) 2005.
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